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“CAN YOU SAY THAT ON TV?”: AN EXAMINA-
TION OF THE FCCS ENFORCEMENT WITH
RESPECT TO BROADCAST INDECENCY

WEDNESDAY, JANUARY 28, 2004

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON TELECOMMUNICATIONS
AND THE INTERNET,
Washington, DC.

The subcommittee met, pursuant to notice, at 10:40 a.m., in room
2123, Rayburn House Office Building, Hon. Fred Upton (chairman)
presiding.

Members present: Representatives Upton, Bilirakis, Barton,
Gillmor, Deal, Whitfield, Shimkus, Wilson, Pickering, Bass, Wal-
den, Terry, Tauzin (ex officio), Markey, Rush, McCarthy, Davis,
Stupak, Engel, Wynn, Green, and Dingell (ex officio).

Also present: Representatives Pitts, Issa, Gonzalez, and Osborne.

Staff present: Kelly Zerzan, majority counsel, Will Nordwind,
majority counsel and policy coordinator; Neil Fried, majority coun-
sel; William Carty, legislative clerk; Gregg Rothschild, minority
counsel; Peter Filon, minority counsel; and Ashley Groesbeck, staff
assistant.

Mr. UpPTON. Good morning, everyone.

To start, I would like to just say that we have three Members
that are not on the subcommittee that would like to sit in. I am
going to ask unanimous consent that they are allowed to sit at the
dais and be able to ask questions at the end, following the mem-
bers of the subcommittee. They would include Mr. Gonzalez, Mr.
Pitts and Mr. Osborne.

Without objection, that will be ordered.

Good morning again. Today we will be examining the FCC’s en-
forcement of broadcast indecency laws. This hearing is about pro-
tecting children from indecency over the public airwaves or, in
other words, broadcast TV and radio.

This has nothing to do with the issue of censorship and the case
of Lenny Bruce at the Cafe A-Go-Go, as some critics have high-
lighted. That case is simply irrelevant in today’s debate. Nor does
this have anything to do with things outside the scope of the public
airwaves. In fact, the courts have upheld the constitutionality of
our broadcast indecency laws, although they have limited the
FCC’s enforcement to only that content which is aired between the
hours of 6 a.m. to 10 p.m., when children are most likely to be lis-
tening or viewing.
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As a parent of two young children, I believe that America’s fami-
lies should be able to rely on the fact that at times when their kids
are likely to be tuning in broadcast TV and radio programming will
be free of indecency, obscenity and profanity; and Congress has
given the FCC the responsibility to help protect American families
in that regard.

I have received hundreds of constituent letters expressing aston-
ishment and outrage over how the FCC’s enforcement bureau could
have found Bono’s use of the “F-word” on TV not indecent in the
Golden Globes case. I find the use of the “F-word” on TV to be
highly objectionable, and I have called on the full Commission to
reverse that decision, and reportedly Chairman Powell and the
other commissioners are seeking to do just that.

However, I think that the outpouring of constituent mail regard-
ing the Golden Globe case is symptomatic of a larger feeling
amongst many Americans that some TV broadcasters are engaged
in a race to the bottom, pushing the decency envelope in order to
distinguish themselves in the increasingly crowded entertainment
field. Why is it that there have been so few indecency actions
against TV broadcasters? Is it a lack of FCC enforcement or is it
something else?

My plea to broadcasters is that, regardless of how the law is set-
tled in the Golden Globes case or the FCC’s enforcement action, as
stewards of the public airwaves you indeed have a responsibility to
keep the “F-word” and other similar words off of our airwaves. Al-
though it may be your right to say or do something on TV or radio,
it does not make it the right thing to do.

I call on all of the networks and broadcasters to take to heart
what we are discussing here today and to review their codes of con-
duct and, in the case of live broadcast, review their time-delay pro-
cedures and redouble their efforts to make sure that they work.
The American people are paying attention, believe me, and they
want action.

But this hearing is also about broadcast radio. Yesterday, as I
flew back through the ice and snow from Michigan, I sat on the air-
plane and reviewed my briefing material for today’s hearings. In
that material there were notices of apparent liability issued by the
FCC in but a few of its radio broadcast indecency cases.

Of course, each case had a transcript of the content that was at
issue. Ladies and gentlemen, public decorum in this committee
room precludes me from reading those transcripts out loud today.
But what I will say is that what I read was disgusting, vile and
has no place on our public airwaves. Simply put, it was awful.

These cases included descriptions of people having sex in St. Pat-
rick’s Cathedral, lewd scenes of a daughter having oral sex with
her father, and the case in which a radio host interviewed high
school girls about their sexual activities with crude sound effects
to match. Sadly, I can go on and on.

I am not a lawyer. But I would hope that it would be beyond dis-
pute, even to legal scholars, that such content is indecent under the
law and does not belong on our public airwaves, particularly at
times when kids are likely to be viewing or listening.
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In many of these most egregious cases, the radio and TV stations
are owned by huge media conglomerates. However, the maximum
fine that the FCC can impose per violation is $27,500.

In recent remarks, Chairman Michael Powell called on Congress
to dramatically increase penalties available to prosecute clear cases
of violation. To quote Chairman Powell: Some of these fines are
peanuts. They are peanuts because they haven’t been touched in
decades. They are just the cost of doing business. And that has to
change.

Well, I am here to tell you, Chairman Powell, you asked for it,
you got it. My friend, Ed Markey, and I, along with Chairman Tau-
zin and John Dingell and many members of the subcommittee, an-
swered Chairman Powell’s call by introducing H.R. 3717, the
Broadcast Decency Enforcement Act. This legislation would in-
crease by ten-fold, to $275,000, the maximum amount which the
FCC can impose per violation.

I believe that broadcasters have a special place in our society,
given that they are the stewards of the public airwaves. With that
stewardship comes certain responsibilities, including an adherence
to our Nation’s indecency laws; and for those broadcasters who are
less than responsible, the FCC needs to have sharper teeth to en-
force the law.

We intend to put that legislation on a fast track. I am pleased
to announce that the Bush administration has publicly backed our
effort to increase the fines and has highlighted the need for the
FCC to consider the highest fines when indecent content is con-
tained in the programming when children are likely to be in that
audience, and I will enter that administration letter of support into
the record.

As I mentioned earlier, it is the FCC’s responsibility to help pro-
tect American families from indecency over the public airwaves.
While increasing the fines which the FCC can impose will go a long
way toward cleaning up our airwaves, what I hope we hear today
from the FCC is that it plans to move more aggressively and use
its current enforcement authority on behalf of American families.

For instance, will the FCC assess fines on each utterance in a
given case? Moreover, I would note that certain broadcasters and
even certain broadcasters’ shows are egregious and repeat offend-
ers.

At some point, we have to ask the FCC: How much is enough?
When will it revoke a license? Should we have a policy of three
strikes and you are off, off the public airwaves?

I yield now to my friend and cosponsor of H.R. 3717, Mr. Markey,
from Massachusetts.

Mr. MARKEY. Thank you, Mr. Chairman, very much; and thank
you so much for having this very, very important hearing.

The public airwaves are licensed to a relatively precious few who
have the honor, the opportunity and the obligation to use them as
trustees of the public interests. There are those licensees, however,
who are not treating those licenses as a public trust but as mere
corporate commodities; and they air content replete with raunchy
language, graphic violence and indecent fare.

The Federal Communications Commission is charged with ensur-
ing that licensees serve the public interest and that stations do not
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air obscene, indecent or profane content in violation of the law and
the Commission rules. The FCC has many tools to enforce these
important policy requirements, including the ability to revoke a
station license. Yet it is increasingly clear that the paltry fines the
FCC assesses have become nothing more than a joke. They have
become simply a cost of doing business, for far too many stations
regard the prospect of a fine as merely a potential slap on the
wrist, and the few fines levied by the Commission have lost their
deterrent effect.

If the CEO of a broadcast company came into your living room
and personally said these words, you would be appalled. If the
Members up here read the transcripts of some of these shows in
the public domain today, as people are watching this hearing, they
would be appalled. However, if the station airs it to the entire com-
munity any time of the day, with kids in the audience at best, at
best right now, all they get is a slap on the wrist.

This is especially true of the multi-billion dollar media conglom-
erates who control a multitude of stations. What possible deterrent
can $27,000 as a fine have on a company which reaps $27 billion
in annual revenues? Moreover, the Federal Communications Com-
mission has never invoked its right not to renew a license or to re-
voke a license for violations of indecency rules, even when such vio-
lations are repeated and apparently willful.

We need to have a public discussion about the failure to use this
enforcement and deterrent tool, even in the most egregious cases,
and what the FCC plans to do about this issue.

Clearly, many broadcasters need to clean up their act. Education
is also needed to ensure that parents know and understand the TV
ratings system and the tools they can use in conjunction with that
system such as the V chip for protecting their children, which is
why I authored that legislation 7 years ago.

Today’s hearing will allow us to explore the FCC’s lackluster en-
forcement record with respect to these violations. It will also per-
mit us a glimpse at the conduct of broadcast licensees who air con-
tent that leads to a coarsening of our culture and directly under-
mines the efforts of parents in raising their kids. Parents are in-
creasingly frustrated and have every right to be angry at both cer-
tain licensees and the Federal Communications Commission itself.

Finally, this hearing will also permit us to gain testimony on the
legislation that Chairman Upton and I have introduced, along with
many of our committee colleagues, to raise the fines available to
the Federal Communications Commission tenfold over what they
have historically been, ultimately to put some real bite in the pun-
ishment that these stations feel if they act contrary to the interests
of the families of our country.

I want to thank the witnesses for their time in preparing for to-
day’s hearing. I want to thank you again, Mr. Chairman, for calling
this very important session.

Mr. UpTON. Thank you.

I would like to recognize for an opening statement the chairman
of the full committee, Mr. Tauzin.

Chairman TAUZIN. Thank you, Chairman Upton; and let me
thank you for this very important hearing.
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Indeed, in 1961, FCC Chairman Newt Minnow called television
a vast wasteland. Do you remember? As we look back from 2004
through the prism of history, I suppose we have to marvel at how
innocent television was in that day and how much we have seen
television change, particularly when it comes to broadcast decency
over these 40 years.

According to the Kaiser Family Foundation, more than four out
of five parents are concerned today that their children are being ex-
posed to too much sex and violence on television. We know that the
television industry and others got together on a ratings system to
help parents. There is a V chip in new television sets that parents
can use today.

But the question is, what is the FCC’s role? What is Congress’s
responsibility here when it comes to free use of the public spectrum
by broadcasters and what is the FCC doing when it splits hairs as
it did in the recent decision on singer Bono’s use of an expletive
during last year’s Golden Globe awards?

All of us I am sure have heard, as I have, from parents in our
districts concerned and confused about how such language can be
used without any penalties during a show that is viewed by fami-
lies across America, during a time when families get together and
watch television. And for the FCC to split a hair as to whether the
word is used as an adjective or a verb is rather ridiculous. I can
tell you folks in my district, I am sure in yours, can’t understand
that, and they are confused.

Chairman Powell in a recent C-SPAN-covered event complained
that the current fine schedule for finings that the FCC does occa-
sionally make of violations of these rules are merely costs-of-doing-
business-level fines. So what Mr. Upton and Mr. Markey have pro-
posed to us and many of you have already signed on as cosponsors,
I included, is that we end this business of having a fine schedule
that is just a cost of doing business and have a real fine schedule,
tenfold increases in this bill.

The next question then is, is the FCC going to enforce it vigor-
ously? Is it going to be a strong message here that families expect
the FCC to enforce this concern in a way that families feel com-
fortable sharing family hours with their children and watching tel-
evision? And what are the networks going to do about it in terms
ofC c(())gnplying with, hopefully, a more vigorous enforcement by the
FCC?

I want to thank Fox. I understand Fox has now announced that,
in regard to future live award shows, that they are going to put in
a 5-second delay. That is a good step. I have been on many radio
shows where some delay is built in so that a caller, live caller who
might use some very inappropriate language in calling into a radio
show, can be deleted before it goes over the air. Networks like Fox
obviously can take that route, and I am pleased at least one of
them is announcing a plan to do that.

So this is a good hearing. We ought to get a good discussion, a
good public airing of what are the limits that we as an American
people would like to see enforced and what are the enforcement
levels that are appropriate here. What is the responsibility of the
FCC? Are they going to continue splitting hairs when they see a
word used like singer Bono used in a Golden Globe award, or are



6

they going to literally say, no, that is off limits, and we are going
to have some way of protecting against that becoming the rule on
television in these family hours?

This is a good discussion. We ought to have it.

On the back side of it, we all have to be concerned about the first
amendment and not go too far, obviously, that whatever we have
to do has to respect the fact that our Founding Fathers very care-
fully told us in the Constitution as a government to be careful
about the way we regulate or hem in or define the right of people
to speak in our society.

There are some close questions here. But we ought to have a
good discussion of it. I think the Upton-Markey approach of raising
the fines, calling attention to it, calling on the FCC to be more ag-
gressive in enforcement and calling upon the networks to hear that
message and perhaps execute plans like Fox has announced to bet-
ter avoid the conflict and avoid the contest between first amend-
ment issues that might be posed here, instead of forcing us all into
a conflict that requires us to define—in constitutionally question-
able ways—what are those limits.

This is going to be a good hearing. I thank the chairman for it.
I want to thank him and Mr. Markey for the legislation that they
have filed and congratulate you for making sure that the American
public will engage us in this discussion. Thank you.

Mr. UpTON. Recognize the gentleman from the great State of
Michigan, Mr. Dingell.

Mr. DINGELL. Mr. Chairman, I thank you; and I commend you
for holding this hearing. This has the potential to be a most useful
and an interesting exercise; and, as such, I believe it should be pur-
sued with vigor. I very much appreciate your interest and leader-
ship in this matter.

Looking at the committee table and the roster of witnesses before
us, I note there are several significant omissions in the attendees
today to give us testimony on what is going on. I would note that
the Chairman of the Federal Communications Commission and
members of the Commission are not present. I would note that rep-
resentatives of the networks and major broadcasting entities are
not here with us today. I would like to hear what they have to say,
both about the substance of the behavior that we inquire into and
also about the public policy and also about how the different pro-
posals that are before this committee would impact upon them.

I would note the very interesting phenomenon that a major net-
work with income of tens of billions of dollars a year will be subject
to penalties of $20 or maybe $200,000 in penalties, hardly more
than a gnat bite in terms of its impact upon the policymaking of
those companies and certainly not enough to stimulate any correc-
tive behavior to address the concerns of the committee and the
public with regard to proper use of the networks.

I would like to hear some discussion about whether or not li-
censes are being properly renewed to persons who have active dis-
regard of the need for proper behavior and proper use of language
and the licenses that they are given to use a public resource. But
I don’t see anybody at the committee table who can talk to us
about this.
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The penalties in the bill that we have sponsored, you under your
leadership, Mr. Chairman, are good. They will be helpful. But they
will again, I think, be regarded as little more than the cost of doing
business. So I think that, while this is a useful hearing, it is both
imperfect and incomplete.

We all know why we are here today. During the last year, 2 of
the 4 major networks, NBC and Fox, during live programming
broadcast a word beginning with the letter F into millions of Amer-
ican homes. The Federal Communications Commission determined
that NBC’s broadcast did not violate the agency’s rule against
broadcasting indecent speech, and the agency has not yet ruled on
the Fox broadcast.

The fact that the FCC did not penalize the NBC network is curi-
ous at best, and I will discuss that in a minute. But the more
pressing issue is how the networks permitted such speech to be
aired into American homes. They have adequate mechanisms to ad-
dress how matters escape into the airwaves and who have appro-
priate mechanisms for delay and other controls. Apparently, none
was used here, and I see no signs of repentance on the part of the
network that this was done. Nor do I see any signs of proper cus-
tody on the part of the Federal Communications Commission in
looking to see that the outrage that is expressed by thousands of
Americans is properly addressed.

The primary responsibility to ensure that network television does
not contain profanity rests not with the FCC, although they are the
ultimate arbiter, but with the networks themselves. The four major
networks not only create the programming that a large segment of
American viewers, including our children, watch every day, but
they are the largest owners of broadcast television stations that
profit handsomely from this, and it is good that they should. But
this gives them a special responsibility to the citizens who have en-
trusted them with the public airwaves. They have a public trust
which they are permitted to use for private profit. That is the sys-
tem which has gone on for a long time, and it is perhaps a good
one, but it doesn’t seem to be working on matters of appropriate
and important public concern.

It is certainly upsetting to me when this trust is as blatantly and
repeatedly violated as it has been. I am sorry this panel, I note,
does not include witnesses from the NBC and Fox, because I think
the committee would have liked to have asked them about these
broadcasts to again see how this comported with the policy of the
broadcasters and to see how and what it is they propose to do to
address their responsibilities to see that these networks use the as-
sets which are given them by the taxpayers in a proper way.

I would like to have inquired what procedures or mechanisms
were in place to prevent the airing of objectionable language. I
would like to have asked what the network has changed in the way
of its practices to ensure that families watching live network TV
need not worry as to what language will suddenly be thrust into
the living rooms for the children of this Nation.

I think the subcommittee would benefit to the answers to these
questions. As yet, no network has chosen to appear.

I will note I have written the presidents of the four major net-
works to ask these and other questions. I have asked them to re-
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spond in a timely manner. I have asked also, Mr. Chairman, to you
at this moment, that the letters be entered into the hearing record
and that the record remain open to include the answers to these
questions that are posed by these letters.

As the head of the FCC Enforcement Bureau, I note, Mr. Sol-
omon, that your decisions are constrained, as they should be, by
legal boundaries, amongst them the Constitution and case law. I
am not here to debate your decision in the FCC case as being ei-
ther right or wrong. You have a solid reputation. I am sure that
you can defend your legal reasoning.

The problem, however, is that the decision defies common sense.
When an agency acts in this way, it loses credibility. I do not think
that the American people will accept that we are powerless either
to ensure that the FCC acts or has authority to act in a proper way
or that those who hold licenses to use public resource are permitted
to snap their fingers under the nose of those who make the net-
works able to use the airwaves, which are in fact a public trust for
private benefit.

Like many members of the committee, I am concerned also about
the amount of indecent content of broadcast over radio airwaves.
Recent penalties leveled against radio broadcasters have simply
been passed off as the cost of doing business and have proven inad-
equate to deter violators. I am, however, encouraged by yesterday’s
FCC decision to impose significantly increased penalties on inde-
cent radio broadcasting.

I would like to know whether or not the FCC needs additional
authority, however, to indeed increase significantly the levels of the
penalties or whether their policies will include the lifting of li-
censes of licensees who use the airwaves in this fashion without re-
gard to anything other than a modest penalty.

Whether the FCC’s decision was motivated by recent public out-
cry or whether it was in anticipation of today’s hearing does not
matter, although I do find myself curious about this.

Fear is a useful motivator, and I am pleased with the decision,
even though it appears to be less virtue than concern for the possi-
bility of an appearance today. I look forward, by the way, Mr.
Chairman, to having them before us so that we can check out this
reasoning.

I hope that it signals a heightened seriousness on the part of the
agency. I will be watching closely to see that the FCC does not
backtrack on its new-found virtue on this issue.

I look forward to your testimony, gentlemen of the witness panel,
and particularly I would like to learn more about what the Con-
gress might do, consistent with the first amendment, to curtail the
increasing amount of filth that permeates the public airwaves.

I thank you, Mr. Chairman.

Mr. UpTON. Thank you, Mr. Dingell.

The gentleman’s letters to the broadcasters will be included as
part of the record.

I recognize Mr. Bilirakis for an opening statement.

I would remind members that if they waive their opening state-
ments they will get an extra 3 minutes on questions.

Mr. BiLIRAKIS. Well, thank you, Mr. Chairman.
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There is no question, Mr. Chairman, that indecency is on the rise
in network programming; and I commend you and Mr. Markey for
the legislation. Certainly it is timely.

I have cosponsored that legislation. But really I ask the question
myself, to myself, and that is: Is it enough?

We also know that local broadcast licensees are placed in the po-
sition of having potential legal liability for airing network program-
ming that is obscene or indecent; and so, you know, I think we
should ask ourselves the questions.

Mr. Dingell has set out a number of questions that we should be
asking ourselves: Can we restore the authority? Isn’t that really
maybe the foundational thing that we should be thinking about
here, restoring the authority of the broadcast licensee to keep inde-
cent material off of the airwaves?

If we are going to let the FCC fine a local licensee for airing in-
decent content, shouldn’t we make sure that he has the ability to
refrain from airing it?

Now I want to go to the Communications Act of 1934 as amend-
ed, which was intended to control the content that is disseminated
to our viewers. That right which Congress delegated to local broad-
casters in order to ensure their ability to program in a manner re-
flective of the tastes and mores of diverse local, underlined, local
communities has eroded.

We don’t have the networks here today to answer questions but
I understand that there will be additional hearings. But the right-
to-reject rule has eroded over time as networks, as I understand it,
have deployed their vast bargaining power with their affiliates to
require them to relinquish by contract—to relinquish by contract
the very rights that Congress established by that 1934 statute and
any amendments thereto.

So, you know, our network oligopolies today routinely are holding
these rights hostage through the use of contractual provisions that
explicitly threaten termination of the affiliation as a consequence
of unauthorized preemption. I mean, we should have broadcasters
here who are faced with that. We should have networks here who
are faced with that. I think that is really foundational.

Because no matter what we maybe do here regarding particular
language or particular pieces of particular words, if you will, there
is always going to be something coming up, and we feel very
strongly that we should go back to that concept originated in the
1930’s to basically give the broadcasters, the local broadcasters the
right to determine what should be the content insofar as their local
communities are concerned.

What may fly in one particular area of the country is certainly
not something that is going to fly equally in another part of the
country. And should we basically feel that executives, network ex-
ecutives in New York and in Hollywood, et cetera, et cetera, have
the right to determine what should be broadcast in Clearwater,
Florida, my community, or your community in Michigan, or what-
ever the case may be? I honestly feel that that is foundational, and
I would feel that we are not addressing this adequately if we don’t
also address that particular foundational—in my opinion—problem.

Thank you very much.

Mr. UpTON. Thank you, Mr. Bilirakis.
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Recognize the gentleman from the great State of Michigan, Mr.
Stupak.

Mr. StuPAK. Thank you, Mr. Chairman; and thanks for holding
this hearing. I want to thank the witnesses for being here today.

This issue has struck a cord in my district since last year’s Gold-
en Globe awards. I have received more than 600 letters and e-mails
from constituents demanding that something be done to control the
graphic language used on television and radio programming. And
I agree. How we do that and protect first amendment rights is the
tricky part. Do we simply increase the fines on broadcasters? Do
we try to better define what indecency is? Do we actually outright
ban certain words from being broadcast at certain hours?

I am not sure, and I don’t know if there is a perfect fix to this
issue. I do know one thing, broadcasters and programmers can
make this a lot easier on themselves. They have the privilege to
use public airwaves; and with that privilege comes responsibility,
including the obligation to air appropriate programming, especially
when young people are likely to be in the audience.

So, again, this issue needs to be addressed. Television and radio
has crossed the line too many times to ignore.

However, 1 believe there are other first amendment issues we
also need to look into. Last year, Congress made its will known
that a recently issued FCC ruling on media ownership went too far,
and we pushed it back. I was disappointed to see in the final omni-
bus appropriation bill behind closed doors the will of Congress was
defied as the administration pushed to loosen the media ownership
rules. More limited ownership means less differing of opinions, a
limitation on our first amendment rights.

I also believe we need to take a look at selective censorship by
our television networks. For example, I saw today in the New York
Times that CBS is refusing to run an ad during the Super Bowl
by moveon.org. The ad merely talks about the $1 trillion deficit
that America faces, who is going to pay for it. It is not mean. It
is not indecent. This network refused to allow an opinion to be
aired.

This is the same network that refused to air the drama documen-
tary on President Reagan. Mr. Chairman, this all ties back to
media ownership and our first amendment rights. When you have
got just a few corporate executives controlling the majority of main-
stream media, then you have got suppression of ideas and eventual
censorship.

I ask that this committee hold a hearing on all first amendment
rights and issues and censorship in this country.

With that, Mr. Chairman, thank you for the time. I yield back
the balance of my time.

Mr. UpTON. Thank you.

The gentleman from Texas, Mr. Barton.

Mr. BARTON. Thank you, Mr. Chairman.

You can’t play high school football as badly as I did in the 1960’s
and not have heard some of the words that we are trying to restrict
the use of today. I might add that when they were used based on
my performance, they were appropriately used.
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But that is not why we are here. As a society, we have an obliga-
tion to the broader community to prevent the use of language over
the public airwaves that is obscene, indecent or profane.

Now if you want to go to a movie that is rated R because of the
language, you know, there is some discretion there. It is protected
by the first amendment. If you want to watch a cable network that
is airing material that is clearly labeled before the program is aired
that this is adult material, there is discretion there.

But if you inadvertently go out of the room to pop some popcorn,
your children are watching an award ceremony live, there is no dis-
cretion there. So this bill that Mr. Upton and Mr. Markey have
propounded is long overdue, and I am proud to be an original co-
sponsor.

I am not a prude and I hope I am not hypocritical or sanctimo-
nious, but there are times and places where you can express one-
self very vigorously in a way that we would not want to in a public
way, but there are also times and places where we have to conduct
ourselves according to societal norms, and that is what this bill is
all about.

I could not support it more strongly. I am very worried about our
entertainment industry and our entertainment figures. They ap-
pear, more and more, to want to say and do things simply for the
shock value. That demeans society. That demeans us. So I am very,
very glad that Mr. Markey and Mr. Upton are sponsoring this bill;
and I am very pleased by the comments on it, both by Mr. Tauzin,
full committee chairman, and Mr. Dingell, the full committee rank-
ing member.

I hope we can move this bill expeditiously, and I hope this is the
start of regaining normalcy over the public airwaves.

With that, I would yield back my time.

Mr. UpTON. Thank you.

Mr. Green.

Mr. GREEN. Thank you, Mr. Chairman; and I appreciate you call-
ing the hearing today.

As my colleagues have said, this is an issue that a number of us
have been hearing about, and I am glad that our chairman and our
ranking member have increased legislation for increasing penalties
for indecent broadcast, of which I am an original cosponsor. But
that does no good without aggressive enforcement, and many
Americans believe that radio and television programming is cross-
ing the line.

The FCC is trying to respond to public pressure for action in re-
sponse to recent controversial uses of profanity during the live
award show broadcast, but the testimony of our panelists today re-
veals we do not really know what the answer is to the title: Can
that be said on TV.

In addition to vague and arbitrary definition of broadcast inde-
cency, we often do not know how far decency regulations can go
without running into the first amendment. The choice is to fight
extensive cases in court against powerful companies that the gov-
ernment may lose and set a serious precedent, and it is likely that
FCC seeks to reverse its Golden Globes decision. We would see this
whole thing back in court, but somebody has to set a standard, and
if the FCC cannot do it, it is up to Congress to do it.
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Broadcasts often take a lot of abuse, but it is driven by adver-
tising, and funding strictly follows those ratings. It is the dirty
words we hear or the lowest level of broadcasting. I see in a lot of
our networks it looks like a race to the bottom, but it is hard to
explain that to your shareholders because they are willing to push
the envelope while you are not.

Today’s testimony from Mr. Wertz notes that the National Asso-
ciation of Broadcasters’ code of ethics was struck down by the De-
partment of Justice on antitrust grounds, and I believe it is time
to look at the private sector for a collaborative solution. If broad-
casters can make clear standards that they can understand and
agree to abide by, perhaps we can avoid lengthy court challenge to
the FCC enforcement actions. It would also reduce the pressure on
broadcasters from advertisers to push that envelope.

Just 1 day before this hearing, the FCC announced a $755,000
fine against a large broadcaster based in my home State. I am not
going to defend the behavior of those shows that they were cited
for, and I believe that strong penalties were needed for the inde-
cency, and again that is why I support this legislation.

But an interesting proposal was made to return to the days of
a Code of Ethics. They suggested a private sector task force to be
convened by the FCC to develop media guidelines that everyone
can agree with would be in force. Such a private sector task force
cacrll also include other content providers like cable and satellite pro-
viders.

The current system is clearly not working to the satisfaction of
the parents’ groups or broadcasters, and if you listen to the opening
statements also from Members of Congress it would likely be a lot
easier to try a private sector solution first, rather than spending
millions of taxpayers dollars on long court battles that the FCC
may lose. But, again, you do not make those decisions until you go
to the courthouse, so I do not think we should be afraid to make
the courts do what the American people want.

But I am looking forward to hearing the panelists’ ideas, Mr.
Chairman. Again, thank you for this hearing.

Mr. UpTON. Thank you.

Mr. Whitfield.

Mr. WHITFIELD. Mr. Chairman, thank you very much; and I also
want to thank you for holding this hearing and you and Mr. Mar-
key for the legislation that you have introduced.

This is one of those issues that the American people are particu-
larly frustrated about as far as their inability to have any impact.
Many of them, in the letters I received, complain about their impo-
tency in trying to curtail the use of indecent language on radio and
on television, and so this legislation hopefully can help address
that. But Mr. Bozell, in his testimony which I read earlier, pointed
out something that I think contributes to this feeling of frustration
on behalf of the American people, and that is the inaction of the
FCC. I am hoping that this hearing will demonstrate and help us
obtain some answers one way or the other from that agency.

He points out that, despite a $278 million annual budget, they
do not have one person assigned to this issue. He points out that
at the December 2002, Billboard Music Awards on Fox, the enter-
tainer Cher used the very same word Bono used, only it was not
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an adjective, it was a verb, and years have gone by and no action
has been taken on that incident.

He points out, also, that if you file a complaint with the FCC
that you are required to attach a transcript of the actual show in
question, which is almost impossible for any person to do, to have
access to the transcript, and if you look at the FCC Web site, ac-
cording to Mr. Bozell, they instruct you to do that.

In addition, he points out that, in 2003, the FCC indicated that
it had received in the second quarter of 2003 only 351 complaints,
and yet the Parents Television Council members themselves filed
8,000 complaints. Then another allegation that he makes in his tes-
timony is that E-mails from people filing complaints are being re-
turned undeliverable and was told by someone at the FCC that
these complaints were being deliberately blocked.

Now I do not know if this is true or not, but those are significant
allegations, and it is easy to see, if they are true, why the Amer-
ican people feel that they are impotent in trying to deal with this
issue or even get a response from the Federal agency responsible.
So I am delighted that we are having this hearing, look forward to
the testimony, and thank you, again, and I yield back the balance
of my time.

Mr. UpTON. Mr. Davis.

Mr. DAvis. Thank you, Mr. Chairman; and thank you for calling
what I hope is the first of several hearings on this issue.

Let me start by saying I am acutely aware of my responsibility
and our responsibility for dealing with the first amendment. At this
time in our history I think it is heavily incumbent upon us that we
not take any actions, particularly unintended actions, that would
encroach upon people’s ability to criticize the government, particu-
larly the President or the Congress.

Having said that, it is perfectly clear that the courts have rightly
ruled that obscene material is not protected by the first amend-
ment and indecent material can be regulated by the first amend-
ment.

I would like to focus for a couple minutes on the content of the
Clear Channel broadcasts that are now the subject of the FCC pro-
ceeding, since they are broadcast from my community.

I believe Mr. Dingell referred to the content itself. I think that
is a generous description. I, too, am disappointed that representa-
tives of Clear Channel were not here today to read into the record
the transcript of what was broadcast on their stations. I think it
is important, Mr. Chairman, that they do appear in front of this
committee. I would like to understand whether they think this ma-
terial is indecent or obscene. I cannot tell from the record. It ap-
pears they may be contesting that it is indecent. If so, I think they
should say why.

I am also concerned that the FCC does not have the adequate
tools to address a situation like this. They have proposed a fine of
$27,500 for each of the apparent 26 indecent violations. They have
also suggested that serious multiple violations of this kind could at
some point lead to the commencement of license revocation pro-
ceedings.

I think that the bill that you and Representative Markey have
introduced is a first step, but perhaps further action by this sub-
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committee will be necessary if, in fact, this is often about the bot-
tom line of this particular company or others and the only way to
effectively deal with this type of motivation behavior is to more ag-
gressively tackle the bottom line.

I am also very concerned about what the FCC intends to under-
take from an enforcement standpoint. With whatever tools Con-
gress provides to them their enforcement should be more timely
than it has been. It should be deliberate. It should be firm. It
should be clear. So I hope that we will have further hearings on
this, Mr. Chairman, as well as on your bill, and at the next hearing
we can have the appropriate representatives of the FCC and these
broadcasters, both radio and television, appear to describe what
their position is on this content and what they intend to do about
it in the future.

Thank you, Mr. Chairman.

Mr. UpTON. Mr. Shimkus.

Mr. SHIMKUS. Thank you, Mr. Chairman. I will try to be brief.

Many members have said and raised the concerns and issues
that I think all of us are concerned with.

I am reminded of the legislation we passed with your help and
Chairman Markey and the leadership, the dot kids dot U.S. legisla-
tion, which is an attempt to protect kids, and wherein that legisla-
tion dot kids dot U.S. there is not any ability to have Web radio
in that venue, rightly so, concerning the concerns we are address-
ing today.

The Chicago Tribune editorialized this on January 22 in opposi-
tion to the tenfold increase by stating: Remember this whole fuss
is over a single word uttered once in the excitement of the moment.

They are wrong. What has occurred here is this is the proverbial
straw that broke the camel’s back. The public, since I have been
a Member of Congress and going on my eighth year, has seen a de-
cline in the decency standards over the public airwaves. So this
whole revolt now has occurred by the public saying “enough’s
enough,” and you can see it by the members here, our opening
statements, and the fact that I think this legislation as proposed
is going to move quite rapidly through the committee process.

You have got both chairmen on board, subcommittee chairmen,
bipartisan. It is going to get passed and passed by the President
in response to this whole issue.

Industries are starting to take notice. I know NBC deleted a 10-
second delay for this year’s Golden Globes telecast, which is a start.
It is not perfect, but industry has got to step up to the plate and
start doing a better job of policing this activity and the concern will
be intent.

I remember when I was first elected on the local radio station
and they did a trivia show and I had to guess the right word and
they said some word for fertilizer. I should have said manure. I
said something else. But, of course, that went over the public air-
waves. So, you know, [—really, if you go by the letter of the law,
I am telling you: Man, get my wallet out and pay the damn fine.

But I think there is a difference here. If you listen to the opening
statements about intent, intent to degrade, intent to abuse, to ap-
peal to the lowest sector of our—the evil part of our sinful nature
and degrade. So intent is always—and that is always tough in leg-
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islation, to evaluate what was the real intent, but I think in some
of these broadcasts we can clearly understand what the intent is,
and that is clearly to destroy the fabric of society.

Thank you, Mr. Chairman, for the time.

I look for quick passage.

Mr. UpTON. Mr. Rush.

Mr. RusH. Thank you, Mr. Chairman, for holding this important
hearing on indecent and obscene broadcasting or the appropriately
titled hearing, “Can you say that on TV?”.

We all know that it is a violation of Federal law to broadcast ob-
scene or indecent programming. Along the same lines, the courts
have continually held that indecent material is protected by the
first amendment and cannot be banned entirely. Therefore, it may
be restricted, but it cannot be banned.

Now, Mr. Chairman, other members of the committee, there, in-
deed, lies the problem. As TV and radio producers jockey for rat-
ings, we are increasingly seeing the envelope pushed further and
further into the zone of what I call over-the-top sensationalism.
Congress has charged the FCC with enforcing indecency standards.
Balancing the standard against the first amendment is not an easy
task.

The central issue is whether the government should be allowed
to regularly content our programming, but the issue is how do we
determine what is acceptable when there are so many different
types of people with different standards. Nevertheless, we must all
be mindful of our responsibility, which is to protect the children at
all costs from obscene and indecent materials on the airwaves.

On that note, I am pleased to see that the FCC is taking this
responsibility more serious than it has in the past. Its decision to
reverse the FCC’s Enforcement Bureau October 2003, ruling re-
garding Bono’s use of the “F-word” at the aforementioned Golden
Globes awards is a step in the right direction. However, more work
needs to be done, especially on how the FCC applies its indecency
rule vis-a-vis the public. I believe that the requirement that view-
ers or listeners include a tape or a transcript of the program in
qugstion with their complaints is overly burdensome and totally
unfair.

That said, Mr. Chairman, I am looking forward to this hearing
and to the testimony of our distinguished panelists, including the
FCC’s views on how it plans to enforce its new broadcasting inde-
cency standards.

Thank you, Mr. Chairman; and I yield back the balance of my
time.

Mr. UprON. Thank you.

Mr. Pickering.

Mr. PICKERING. Mr. Chairman, I thank you for having this hear-
ing. I look forward to the testimony.

I commend the FCC for reversing its earlier decision concerning
the use of what we all agree is a profane word but which all par-
ents know and understand and even our children understand
would be a profane word and language.

We are here today dealing with an age-old question. We think
that this is somewhat new to the human condition, but it has actu-
ally always been with us. The question is: How do you create the
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standards and maintain the standards in a modern age with mod-
ern technology and modern communication?

It is something that a member of parliament in Great Britain in
the late 1700’s tried to address. His name was William Wilberforce,
and he combined with William Pitt, and at the time he had two ob-
jectives. One was the abolition of slavery, and the other was the
reformation of manners in Great Britain, and, as you looked to that
movement, they were successful. They had the success of seeing the
eventual abolition of slavery in Great Britain. It spread over to the
colonies and led to enlightenment, and the principles of our Found-
ers, freedom and equality. But what they also had was a decent so-
ciety.

A healthy democracy also requires a decent society, that we are
honorable, generous, tolerant, good.

DeToqueville said, America is great because America is good.

Now our country had to struggle with the freedom and equality
through the Civil War and the civil rights movement, but in the
last generation the question is, are we still decent, are we still good
and how do we maintain that healthy society? They are all, wheth-
er we like to admit it or not, interrelated. Do we have to have a
culture that is profane, vulgar, crass, coarse, and do we want to up-
hold the examples that would hurt our culture, degrade our cul-
ture? With the public airwaves, we have a chance to hopefully af-
firm that we do want to be a good, decent people, a good, decent
Nation, that they are all related to the health and well-being of our
country. So we do need to continue with the FCC. We do need to
set high standards.

I think the defines and enforcement will help. I do think the res-
olutions and the coming together—I have received probably over
5,000 E-mails on this. Parents and families—I happen to be the fa-
ther of five sons. We get it. We need to make sure that our net-
works get it and our corporate leadership get it.

There is a corporate responsibility not only not to have fraud and
abuse in a financial setting but also not to corrupt or degrade our
culture. So I hope that not only can we act as a Congress to set
our standard but our corporate leaders can voluntarily agree to set
standards and to abide by them. It will take all of us working to-
gether to create a free equal decent country and culture, and I
think that is why we are here.

Thank you, Mr. Chairman.

Mr. UpTON. Mr. Wynn, are you ready or would you like to defer?

Mr. WYNN. Thank you, Mr. Chairman. I will defer.

Mr. UpTON. Mr. Bass.

Mr. BAss. Thank you, Mr. Chairman.

These opening statements have been interesting and thoughtful.
I support the legislation and co-sponsored it and commend the
chairman for holding the hearing.

I recall back in the early days of my brother’s and my business
I used to do a lot of the delivery work, and I remember 1 day driv-
ing to South Boston with a truckload of product and backing up
and this fellow was helping me unload.He used the same word that
was under discussion here today about a dozen times in every sen-
tence. It had absolutely nothing to do with the actual meaning of
the word but simply it was the way he talked, and I remember fi-
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nally I could not stop myself from laughing because it was almost
like stuttering, and so it is an interesting problem.

I think it is a sad commentary on modern society that people
who are well-known, well-educated, and in many instances very fa-
mous resort to this kind of language in order to describe enthu-
siasm, and I think it is entirely appropriate that the Federal Com-
munications Commission stand as a judge of what is—what my
friend from Mississippi described as what is good and decent in so-
ciety.

Frankly, I find it difficult having my two children see much of
what is on commercial television in the evening, not because there
are these particular words, because there aren’t, but the innuendos
and interpretations of what is said, especially on some of the more
inane sitcoms that are up on television, really are inappropriate for
young people to listen to or see, so it is an interesting issue.

I look forward to hearing the testimony of our witnesses here
today, and I yield back.

Mr. UPTON. Mr. Terry.

Mr. TERRY. Thank you, Mr. Chairman, and appreciate your bill
and allowing me to be part of it.

Over our time home in December, this discussion here brings
back a little memory of having some time with my children, three
boys, ages 9, 6 and 3. The 6-year-old called the 3-year old stupid,
and my wife turned and said, “watch your mouth,” and the 6-year-
old turned around to my wife and said, “I did not say the F word,”
which was then kind of cute.

But it is just interesting to me, looking at it in a social aspect,
that my 6-year-old knows that word. Because, frankly, we really
police what they are allowed to watch and what they say, and still
in society they are able to pick up on that, and the 6-year-old is
smart enough to use the phrase, “F word,” instead of saying the
word to my wife, which would have gotten his mouth washed out
with soap.

But I want to comment and build on slightly with what John
Shimkus said, and that is: I do not think the straw was necessarily
Bono saying the word. As a U-2 fan, I will tell you what: I expect
Bono to say that. What was disappointing was that the Golden
Globes awards were not on a delay and were not ready for that.
Because I am going to tell you what: Rock and roll stars and people
say that word.

What is most disappointing, I think, what the basis of people’s
complaints to me in my office was the way the FCC approved that
word in its use that Bono said. That is when people went ballistic.
That is when we got the E-mails and the letters.

I will tell you, my observation from going around my community
is parents in particular and people are sick and tired of the way
that we, as the American society and government, have allowed
this free reign of use of words and innuendos, particularly on over-
the-air radio, which hasn’t had much discussion here today, and
TV. There are a lot of intellectual legal issues at stake, constitu-
tional law, first amendment rights, but I got to tell you: I am a
lawyer. I do not see too many first amendment issues of why we
should allow someone over public airwaves to use that type of lan-
guage.
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It seems rather simple to me to be able to control that, but I
think one of the reasons why over-the-air TV is broadcasting so
edgy is that it has to compete with cable. Then we get into the pri-
vate airwaves versus the public airwaves discussion and should
there be a difference in the control over that.

Probably in a legal standard, yes. In a community, probably not.

But we have got to work through those type of issues, because
I will tell you what: The people, at least in my district, are hungry
for change. So I am anxious to hear our speakers here today, our
panel, that were bold enough to show up and appreciate the efforts
of Fred, our subcommittee chairman, and this committee, and I
yield back.

Mr. UpTON. Mr. Walden.

Mr. WALDEN. Thank you, Mr. Chairman; and I appreciate you
holding this hearing as well. Because, obviously, there is a problem
out there on the airwaves, and it comes into our living rooms or
bedrooms or wherever else we have televisions and radios.

I guess, as I was thinking about this coming out, I thought about
how—it is sort of like being in an earthquake, standing in the door-
way, holding the door from going sideways and yourself and real-
izing the whole building is collapsing around you. You think you
have solved the problem, and you really haven’t. This bill will send
a very strong signal to broadcast, but certainly that takes care of
the first six channels on my TV. What happens on the other 4007
I think that is where the worst abuse is, if you are concerned about
indecency and obscenity and vulgarity, is that what else there is
out there outside.

I think, because of the laws that are in place, and then you fig-
ure, well, you have got 100, 300, whatever number of channels
coming down from satellite, if you have that. Most people get their
TV off of cable one way or another today.None of that is regulated
to any measurable way and I guess would not be under this legisla-
tion.

If we define 7 dirty words or 14 dirty words, I will tell you now
this culture of ours will create 14 new ones that will mean the
same thing, and every kid over the age of nine will know what that
means. Then you throw in the mix what is coming in over the
Internet in terms of the music that is coming down legally and in
most instances illegally, the video clips that any kid with
broadband now can download.

It is a sad commentary I think on our culture that we have to
go to those extremes with this vulgarity to entertain, and it does
not need to be so, and so I commend you for this hearing.

I would like to see us—and I will, again, say I am in broadcast
by trade and background and continue. I remember the days of the
NAB Code of Conduct, and it seems to me maybe somebody on the
panel can address it, that that got thrown out from some restric-
tion of trade issue or something.

The industry—and I do not mean just broadcasters—but the
communication industry out there should develop a standard so
that, you know, one does not have the edge by being more vulgar
you can attract a certain audience. That is what is happening
today. I mean, look at some of the top-rated shows out there, are
cable shows, and they are the ones using the foulest language. I am
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not here to pick on them necessarily, but it is the way of the world,
and this bill is not going to solve it necessarily.

What is going to solve it is when the country gets together and
those providing this entertainment, quote, unquote, get together
and live by a standard of conduct that is decent, that avoid unnec-
essary indecency and all those things.

So I appreciate the hearing. Hopefully, we can make progress.

Mr. UpTON. Thank you.

Mr. Pits.

Mr. PrrTs. Thank you, Mr. Chairman, very much, for holding this
important hearing and for allowing me to participate.

As you know, I am not a member of this subcommittee. However,
I am gravely concerned about the language that has been per-
mitted on network television and radio; and I agree with you that
it is time that this committee take a close look at the FCC inde-
cency standards.

I, too, was outraged when I learned that the FCC Enforcement
Bureau decided that it was permissible for the “F-word” to be used
on the Golden Globes awards on January 19, 2003. This decision
I think sent a poor message to the entertainment industry about
the FCC’s willingness to enforce standards for broadcast decency.

News reports indicate that FCC chairman Michael Powell is cir-
culating a draft order among the commissioners of the FCC to re-
verse the Enforcement Bureau’s decision. If approved by the full
FCC, this would be a significant step in the right direction. If this
happens, the FCC will have done the right thing; and I will be the
first to say that we should give credit where credit is due.

However, Mr. Chairman, I do not think that we should be satis-
fied with simply a reversal in the decision.

The FCC has been entrusted with enforcing our Federal decency
laws and should be expected to do so. There are plenty of laws on
the books regarding this matter, and the FCC just needs to enforce
them. That is why I am pleased to be a cosponsor of your bill, Mr.
Chairman, H.R. 3717, the Broadcast Agency Enforcement Act,
which increases the amount of fines that can be levied by the FCC
so that networks are not tempted to air indecent language and
then pay a small fine as a cost of doing business.

I am also pleased to be a cosponsor of Mr. Pickering’s bill, H.Res.
500, which calls upon the FCC to vigorously enforce the Federal de-
cency laws, using all the Federal regulatory and statutory tools at
its disposal; and such include levying fines for each utterance of ob-
scene, indecent or profane material and instituting license revoca-
tion proceedings for multiple violations.

Mr. Chairman, families are tired of having to cover their chil-
dren’s eyes and ears every time they turn on television. They are
frustrated that the media industry has seemingly been able to
broadcast any type of behavior or speech that they feel will bring
in advertising dollars.

Meanwhile, they feel that the Federal Government has sided
with media elites and turned a blind eye to the concerns of ordi-
nary moms and dads. Many parents’ standards of common decency
are repeatedly offended and their parenting is undermined by the
onslaught of material on television and radio.
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I think we must protect our children from such abuse of public
airwaves. Broadcast airwaves belong to the American people, not
to the networks. The privilege of conducting business over the air-
waves should always be conditional on their willingness to adhere
to certain standards of common decency.

So thank you, again, Mr. Chairman, for holding this important
hearing; and I yield back the balance of my time.

Mr. UpTON. Mr. Gonzalez.

Mr. GONZALEZ. Thank you very much, Mr. Chairman, and to
Ranking Member Markey for allowing me to be part of today’s
hearing.

I am the newest member of the committee but have not been as-
signed anything in the subcommittee level until this afternoon. I
will attempt to be really brief and that is I think the proposed leg-
islation is the right direction we should be taking.

The biggest concern that I have had since I arrived in Congress
is that we allow things to reach a crisis stage and then we over-
react legislatively and that can be a real danger, especially in this
particular arena, when it could encroach on constitutional liberties
and rights that have been part of the very foundation of our coun-
try.

The libertarian’s dream of self-restraint and self-regulation is but
a dream but one that we should aspire to. It is achievable only
when you have proper governmental oversight by a regulatory
agency that is willing to assume that type of responsibility with the
appropriate tools.

The goal should be one standard. The goal should be that that
standard is uniformly applied and that it is uniformly and fairly
enforced by the regulatory agency.

I do believe that we must work in partnership with the industry,
and there is a suggestion by Clear Channel that a local values task
force—I am not so sure that is the best thing to call it—be formed.

In addressing another member’s observation, this would include
television, radio, cable, and satellite networks to make it a level
playing field for everyone out there that brings in the signal into
our homes that may have this kind of content.

Again, I wish to thank the chairman and the ranking member for
this opportunity.

Mr. UpTON. Thank you.

All members have now completed their opening statements.

[Additional statements submitted for the record follow:]

PREPARED STATEMENT OF HON. PAUL E. GILLMOR, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF OHIO

I thank the Chairman for calling this timely hearing concerning the FCC’s en-
forcement role with regard to broadcast indecency.

After two separate incidents over the past year, both involving 4-letter expletives
during television network awards shows, I am glad to see that a firestorm of pubic
criticism is currently serving as the primary impetus for bringing this important
issue to the table. My district particularly mirrors my comments today, to the tune
of nu}rlnerous letters, telephone calls, and 500 constituent emails over the last two
months.

I would also like to commend my colleagues’ quick legislative action. Of note, I
am an original cosponsor of a measure introduced by Chairman Upton and Ranking
Member Markey that would increase the penalties ten-fold that the FCC may levy
for obscene, indecent, or profane broadcasts, in addition to recently cosponsoring a
resolution supporting vigorous enforcement of our nation’s federal obscenity laws.
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Furthermore, I must recognize the FCC for their willingness to brief our panel’s
committee staff regarding the issue of indecency last month in addition to Chairman
Powell’s attention and interest in overturning a recent FCC ruling and his support
for a sharp increase in penalties for violators.

As radio and television programmers continue to push the envelope, I look for-
ward to hearing from the well-balanced panel of witnesses regarding the clarifica-
tion of pertinent rules and definitions as well as potential remedies to the current
situation and their impact on the First Amendment. Again, I thank the Chairman
and yield back the remainder of my time.

PREPARED STATEMENT OF HON. BARBARA CUBIN, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF WYOMING

Thank you, Mr. Chairman.

I would like to thank you for holding this hearing to examine the appropriateness
of what is being broadcast over the public airwaves and whether our enforcement
tools are adequate to curb and rollback the increasing instances of foul language on
television and radio.

The event which, for all intents and purposes, has led to this hearing was a broad-
cast of the Golden Globes about this time last year where Bono B a rock singer,
not to be confused with my esteemed colleague from California, Congresswoman
Bono B uttered the following on live television: “This is F***ing brilliant!@ After re-
view of this clearly inappropriate exclamation, the FCC initially declared that it did
not constitute Aindecent” language. While I have heard the Commissioners are re-
considering this initial ruling, it has still called into question just what should or
shouldn’t be considered “indecent.”

I understand the difficulties that have vexed the Commission in dealing with this,
and I understand how valuable the First Amendment protections of our Constitution
are B reconciling free speech matters is a very challenging prospect. Nevertheless,
just as one cannot shout fire in a crowded theater, I can’t imagine any instance
when public broadcast of the F-word can be deemed appropriate.

Whether it is used in the context of an adjective, noun, adverb, verb B or even
pronoun, its broadcast ought not be allowed. I am not certain how we achieve this,
but I do know that if anyone in my house walked around expressing how “F***ing
brilliant!” something was, they’d find themselves on my doormat in short order.

We have the opportunity in today’s hearing to map out steps that can be taken
by Congress, the FCC and broadcasters that will reverse the trend of “one-
upmanship” that is leading the quality of our broadcast programming down the toi-
let. The Bono incident has focused a bright light on what has been a gradual slip-
page in the appropriateness of the content on our airwaves. If we don’t address this
in short order, a lot of folks may find themselves on the nation’s collective doormats.

Thank you Mr. Chairman, I yield back the balance of my time.

Mr. UpTON. I appreciate all four witnesses being able to be here,
particularly my constituent, Bill Wertz, who somehow managed,
like I did, to get back from the mitten in ample time for today’s
hearing.

I also deeply appreciate all four of you being able to get your tes-
timony in advance before the subcommittee. We were all able to re-
view it last night.

Your testimony is made part of the record in its entirety, and at
this point we would like you to summarize your testimony in a pe-
riod not to exceed 5 minutes.

We are very happy to have Mr. David Solomon, Chief of the En-
forcement Bureau of the Federal Communications Commission; Mr.
Brent Bozell, President of Parents TV Council; Mr. Robert Corn-Re-
vere, partner of Davis Wright Tremaine; and Mr. Bill Wertz, Exec-
utive Vice President of Fairfield Broadcasting Company in Kala-
mazoo.

I would note that the House is going into recess, subject to the
call of the Chair, and when the last buzzer or two sounds we will
begin with your 5 minutes. That should be it.

Mr. Solomon, welcome back to the subcommittee.
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STATEMENTS OF DAVID SOLOMON, CHIEF, ENFORCEMENT BU-
REAU, FEDERAL COMMUNICATIONS COMMISSION; L. BRENT
BOZELL, III, PRESIDENT, PARENTS TELEVISION COUNCIL;
ROBERT CORN-REVERE, PARTNER, DAVIS WRIGHT
TREMAINE LLP; AND WILLIAM J. WERTZ, EXECUTIVE VICE
PRESIDENT, FAIRFIELD BROADCASTING COMPANY

Mr. SoLoMON. Thank you.

Good morning, Mr. Chairman and members of the subcommittee.

Mr. UPTON. You might just get the mike a little closer.

Mr. SoLOMON. I appreciate the opportunity to appear before you
today to discuss the Commission’s enforcement of broadcast inde-
cency restrictions.

Many of us, particularly with children, are increasingly con-
cerned about the quality of broadcast television. Broadcasters have
a unique responsibility to act in the public interest and, in par-
ticular, to air appropriate programming when children are likely to
be in the audience. When broadcasters fail, the Commission stands
ready to enforce its indecency rules.

Chairman Powell has been outspoken on this issue. He recently
indicated, for example, that “this growing coarseness is abhorrent
and irresponsible.”

Under Chairman Powell’s leadership, the Commission has taken
indecency enforcement very seriously. To that end, we have
strengthened our indecency enforcement in several respects. Most
prominently, the Commission has increased the dollar amount of
its enforcement substantially. During the past 3 years, the Com-
mission has proposed indecency enforcement actions that, in the
aggregate, significantly exceed the amount proposed during the
prior 7 years under the prior two Commissions. In addition, the
chairman has proposed a tenfold increase in the maximum inde-
cency forfeiture permitted by the Communications Act that several
of the members have discussed already.

Before I go into further detail about our indecency enforcement
efforts, I will provide some brief background about the legal land-
scape.

Section 1464 of the Criminal Code prohibits the broadcast of in-
decent language. A subsequent statute and court decision estab-
lished an indecency safe harbor from 10 p.m. to 6 a.m. The Com-
mission has authority to issue both monetary forfeitures of up to
$27,500 for each indecency violation and to revoke broadcast li-
censes for indecency violations.

Since the 1970’s, the Commission has defined indecency as fol-
lows: “language or material that, in context, depicts or describes
terms patently offensive as measured by contemporary community
standards for the broadcast medium, sexual and excretory activi-
ties or organs.” The courts have affirmed this definition as con-
sistent with the first amendment.

As previously noted, we take our indecency enforcement very se-
riously; and we have taken strong action in this area under Chair-
man Powell’s leadership. Here are some highlights of how we have
stepped up our indecency enforcement:

First, including actions taken yesterday, since Chairman Powell
took office in mid-January 2001, the Commission has issued 18 pro-
posed indecency forfeitures, so-called notices of apparent liability,
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for a total of about $1.4 million in proposed fines. This dollar
amount significantly exceeds the $850,000 in indecency forfeitures
proposed during the prior 7 years.

Second, starting last year, the Commission has increased the
amount of its proposed forfeitures. Instead of routinely proposing
indecency forfeitures at the $7,000 base amount provided in the
Commission’s Forfeiture Policy Statement, the Commission has
begun proposing in appropriate cases the statutory maximum of
$27,500 per incident. Applying this stepped-up approach to the in-
cidents, the Commission proposed an indecency enforcement action
last year of over $350,000 for multiple violations. Yesterday, it pro-
posed an indecency forfeiture of $700,000, which is the highest sin-
gle forfeiture for any violation in the history of the Commission.

Third, last year the Commission provided explicit notice to broad-
casters that it may begin license revocation proceedings for serious
indecency violations. The Commission now reviews indecency cases
that occurred after that notice with the possibility of revocation
being a very serious revocation.

Fourth, last year the Commission also provided explicit notice to
broadcasters that it may treat multiple indecent utterances within
a single program as constituting multiple indecency violations,
rather than following its traditional per-program approach. Again,
with respect to cases after that announcement, the Commission is
reviewing the facts with this new approach in mind.

Fifth, also beginning last year, the Commission broadened its in-
decency investigations to cover not just the station that is the sub-
ject of the complaint but other co-owned or affiliated stations that
may broadcast the same potentially indecent material. The Com-
mission also began collecting more extensive information from
broadcasters in the course of our indecency investigations.

Sixth, the Chairman recently proposed that the Commission re-
verse the Enforcement Bureau’s October 2003, Golden Globes
award ruling. The Bureau made this decision based on precedent
stating that the broadcast of a single expletive, including the F
word, was not indecent. The Chairman has now proposed to reverse
the Bureau. If the Commission agrees to this approach, it would
represent a significant strengthening of indecency enforcement. I
can assure you the Enforcement Bureau will be fully committed to
enforcing the law in the manner set forth in its decision.

We believe Congress can also assist us to enforce the indecency
restrictions in a strong and effective manner. In this regard, Chair-
man Powell has supported increasing by 10 the maximum for-
feiture amounts specified in the Communications Act for indecency;
and we hope Congress will enact such legislation.

We appreciate the leadership of Chairman Upton, Congressman
Markey and others on this issue.

In sum, I want to assure the subcommittee that the Commission
is fully committed to vigorous enforcement of the broadcast inde-
cency restrictions in order to protect the interests of America’s chil-
dren. We stand ready to work with you to support this important
public interest objective.

Thank you, and I would be happy to answer any questions.

[The prepared statement of David Solomon follows:]
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PREPARED STATEMENT OF DAVID SOLOMON, CHIEF, ENFORCEMENT BUREAU, FEDERAL
COMMUNICATIONS COMMISSION

Good morning, Mr. Chairman and members of the Subcommittee. I appreciate the
opportunity to appear before you today to discuss the Commission’s enforcement of
broadcast indecency restrictions.

Many Americans, particularly those of us with children, are increasingly con-
cerned about the quality of broadcast television. Broadcasters have a unique respon-
sibility to act in the public interest and, in particular, to air appropriate program-
ming when children are likely to be in the audience. When broadcasters fail, the
Commission stands ready to enforce its indecency rules.

Chairman Powell has been outspoken on this issue. He recently indicated that
“this growing coarseness...is abhorrent and irresponsible. And it’s irresponsible of
our programmers to continue to try to push the envelope of a reasonable set of poli-
cies that tries to legitimately balance the interests of the First Amendment with the
need to protect our kids.”

Under Chairman Powell’s leadership, the Commission has taken indecency en-
forcement very seriously. To that end, we have strengthened our indecency enforce-
ment in several respects. Most prominently, the Commission has increased the dol-
lar amount of indecency enforcement substantially. Including actions anticipated in
the near future, during the past three years, this Commission will have proposed
indecency enforcement actions that, in the aggregate, significantly exceed the
amount proposed during the prior seven years combined under the prior two Com-
missions. In addition, the Chairman has supported a 10-fold increase in the max-
imum indecency forfeiture permitted by the Communications Act.

Each of the Commissioners has played an important role in our stepped-up inde-
cency enforcement under Chairman Powell. Commissioner Copps has been out front
in focusing on the importance of this critical issue. Commissioner Martin has suc-
cessfully urged the Commission to count multiple indecent utterances within a pro-
gram as multiple violations. Commissioner Abernathy has been a leader in the de-
velopment of the “FCC Parents’ Place” on our web site, which provides helpful infor-
mation to parents on a host of family-related issues, including indecency. Commis-
sioner Adelstein has also been a strong supporter of indecency enforcement.

Before I go into further detail about our indecency enforcement efforts, I will pro-
vide some brief background about the legal landscape.

LEGAL BACKGROUND

Section 1464 of the Criminal Code prohibits the broadcast of indecent language.!
A subsequent statute and court decision established an indecency safe harbor from
10 p.m. to 6 a.m.2 Thus, the Commission’s indecency enforcement is limited by law
to the hours between 6 a.m. and 10 p.m., and our indecency rule incorporates this
limitation.3 The Commission has authority both to issue monetary forfeitures of up
to $27,500 for each indecency violation and to revoke broadcast licenses for inde-
cency violations.4

The courts have held that, unlike obscene speech, indecent speech is protected by
the First Amendment. The courts have upheld FCC regulation of broadcast inde-
cency as a means to protect children. At the same time, the courts have warned the
FCC to proceed cautiously in this area because of the important First Amendment
rights at stake.>

The Commission has defined indecency since the 1970s as follows: “Language or
material that, in context, depicts or describes, in terms patently offensive as meas-
ured by contemporary community standards for the broadcast medium, sexual and
excretory activities or organs.” ¢ The courts have affirmed this definition.”

In applying this definition, the Commission balances three key factors in order to
determine whether, in context, the programming at issue is patently offensive: (1)

118 U.S.C. § 1464

2The Public Telecommunications Act of 1992, Pub. L. No. 356, 102d Cong., 2d Sess., 106 Stat.
949 (1992), and Action for Children’s Television v. FCC, 58 F.3d 654 (D.C. Cir. 1995).

347 C.F.R. §73.3999.

447 U.S.C. §§ 312(a)(6); 503(b)(1)(D).

58See, e.g., FCC v. Pacifica, 438 U.S. 726, 761 n.4 (Powell, J. concurring) (“since the Commis-
sion may be expected to proceed cautiously, as it has in the past, I do not foresee any undue
‘chilling” effect on broadcasters’ exercise of their rights”); Action for Children’s Television, 842
F. 2d at 1340 n. 14 (internal citations omitted) (“the potential chilling effect of the FCC’s general
definition of indecency will be tempered by the Commission’s restrained enforcement policy”).

6 Industry Guidance on the Commission’s Case Law Interpreting 18 U.S.C. § 1464 and Enforce-
ment Policies Regarding Broadcast Indecency, 16 FCC Rcd 7999 (Indecency Policy Statement).

78See e.g., Pacifica; Action for Children’s Television.
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the explicitness or graphic nature of the description or depiction of sexual or excre-
tory organs or activities; (2) whether the material dwells on or repeats at length de-
scriptions of sexual or excretory organs or activities; and (3) whether the material
appears to pander or is used to titillate, or whether the material appears to have
been presented for shock value.8

FCC INDECENCY ENFORCEMENT

As previously noted, the Commission takes its indecency enforcement responsibil-
ities very seriously. We have taken strong enforcement action in this area under
Chairman Powell’s leadership and have stepped up our enforcement in significant
ways. Here are some highlights:

First, including actions anticipated in the near future, since Chairman Powell
took office in mid-January 2001, the Commission will have issued 18 proposed inde-
cency forfeitures (so-called Notices of Apparent Liability), for a total of about $1.4
million in proposed fines. This dollar amount significantly exceeds the total amount
of about $850,000 in indecency forfeitures proposed during the prior seven years
under the two prior Commissions.

Second, starting last year, the Commission has increased the amount of its pro-
posed indecency forfeitures. Instead of routinely proposing forfeitures at the $7,000
“base” amount provided in the Commission’s Forfeiture Policy Statement,® the Com-
mission has begun proposing in appropriate cases forfeitures for the statutory max-
imum of $27,500 per incident. Applying this stepped-up approach to enforcement,
the Commission proposed an indecency forfeiture last year of over $350,000 for mul-
tiple violations.!© Another proposed forfeiture against one licensee of over $700,000
for multiple violations is anticipated in the near future. This will be the highest sin-
gle proposed forfeiture against a broadcaster for indecency or any other violation in
the history of the Commission.

Third, last year, the Commission provided explicit notice to broadcasters that it
may begin license revocation proceedings for serious indecency violations.!! The
Commission now reviews indecency cases with the possibility of revocation being a
serious consideration.

Fourth, last year, the Commission also provided explicit notice to broadcasters
that it may treat multiple indecent utterances within a single program as consti-
tuting multiple indecency violations, rather than following its traditional per pro-
gram approach.!2 Again, the Commission now reviews indecency cases with this new
approach in mind.

Fifth, also beginning last year, the Commission broadened its indecency investiga-
tions to cover not just the station that is the subject of a complaint but also co-
owned stations that broadcast the same potentially indecent material. The Commis-
sion also began collecting more extensive information from broadcasters in the
course of our indecency investigations.

Sixth, the Chairman recently proposed that the Commission reverse the Enforce-
ment Bureau’s October 2003 ruling that the broadcast of a live statement by a Gold-
en Globe award recipient that “this is really, really Fxxx-ing brilliant” was not inde-
cent because it was used in a non-sexual context and was fleeting and isolated.!3
The Bureau made this decision based on precedent stating that the broadcast of a
single expletive, including the “F-Word,” was not indecent.'4 The Chairman has now
proposed that the Commission conclude that the precedents underlying the Bureau
decision are no longer good law. If the Commission agrees to this approach, and
does depart from these prior precedents and reverse the Bureau decision that we
based on those precedents, it would represent a significant strengthening of inde-
cency enforcement. I can assure you that the Enforcement Bureau will be fully com-

8 See Indecency Policy Statement.

9The Commission’s Forfeiture Policy Statement and Amendment of Section 1.80 of the Rules
to Incorporate the Forfeiture Guidelines, 12 FCC Red 17087, recon. denied, 15 FCC Red 303
(1997); 47 C.F.R. §1.180(b)(4) Note.

10 Infinity Broadcasting Operations, Inc., FCC 03-234 (rel. Oct. 2, 2003).

”}gﬁnity Broadcasting Operations, Inc., 18 FCC Red 6915 (2003).

12

13 Complaints Against Various Broadcast Licensees Regarding their Airing of the “Golden
Globe Awards” Program, DA 03-3045 (EB rel. Oct. 3, 2003).

14 See, e.g., Pacifica Foundation, 2 FCC Red 2698, 2699 (1987) (subsequent history omitted)
(“If a complaint focuses solely on the use of expletives, we believe that...deliberate and repet-
itive use in a patently offensive manner is a requisite to a finding of indecency.”); Lincoln
Dellar, Renewal of License for Stations KPRL(AM) and KDDB(FM), 8 FCC Red 2582, 2585
(MMB 1993) (live, fleeting use of the “F-Word” not indecent); L.M. Communications of South
Carolina, Inc., 7 FCC Red 1595 (MMB 1992) (live, fleeting use of a variant of the “F-Word” not
indecent).



26

mitted to enforcing the law in the manner set forth by the Commission in its deci-
sion.
Seventh, the Commission has been successful in collecting indecency forfeitures.

CONCLUSION

We believe Congress can also assist us in our efforts to enforce the indecency re-
strictions in a strong and effective manner. In this regard, Chairman Powell has
supported increasing by a factor of 10 the maximum statutory forfeiture amounts
specified in the Communications Act for indecency and we hope Congress will enact
such legislation. We appreciate the leadership Chairman Upton has provided on this
issue.

In sum, I want to assure the Subcommittee that the Commission is fully com-
mitted to vigorous enforcement of the broadcast indecency restrictions in order to
protect the interests of America’s children. We stand ready to work with you to at-
tain this important public interest objective.

I would be happy to answer any questions you may have. Thank you.

Mr. UpTON. Thank you very much.
Mr. Bozell.

STATEMENT OF L. BRENT BOZELL, III

Mr. BozeELL. Chairman Upton and members of the committee, I
appreciate the opportunity to appear before you to testify on this
issue.

I represent the Parents Television Council with 850,000 mem-
bers. In the past 2 years, the FCC has literally—has received lit-
erally hundreds of thousands of complaints from our members and
others over some 70 separate indecencies on television, yet the FCC
hasn’t seen to agree with a single complaint. In fact, in the entire
history of the FCC, until yesterday afternoon, I might note, this
agency had never, never fined a single television station in the con-
tinental United States for broadcast indecency. They found one in
Puerto Rico.

Yet indecencies are now everywhere on broadcast TV. Sex on TV
has become increasingly explicit, with children exposed to more di-
rect references to genitalia, prostitution, pornography, kinky prac-
tices, oral sex, masturbation, and depictions of nudity during prime
time viewing hours 